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INTRODUCTION

1. The Financial Intelligence Centre (Centre) issued for consultation draft Public
Compliance Communication 22A (draft PCC 22A) for consideration by all
accountable institutions, supervisory bodies and other persons in terms of 42B of
the Financial Intelligence Centre Act, 2001 (Act 38 of 2001) (FIC Act) on 5 July 2022,
with the consultation period ending on 26 July 2022.

2. Consultation comments were received from banks, financial service providers,

attorneys, industry associations and consultants.

3. The Centre thanks the Information Regulator for their assistance in the research and
issuance of draft PCC 22A.

4. The final PCC 22A provides guidance on information processing in terms of the FIC
Act, in relation to the Protection of Personal Information Act 2013 (Act 4 of 2013)
(POPI Act).

FEEDBACK ON MATERIAL COMMENTS
High level feedback on the consultation comments received on draft PCC 22A are noted

below:

Paragraph | Comment

General 1. Commentator notes that National
Treasury has drafted proposed
amendments to the FIC Act relating to
information sharing and that the FIC is also
undertaking work in respect of information

sharing/ data pooling.

2. It is suggested that it will be prudent for
this PCC to be held in abeyance and issued
after the amendments to the FIC Act in
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Paragraph | Comment

respect of information sharing have been
enacted and/or the FIC’s work as mentioned
above is concluded to ensure alignment.

PCC 1. Commentator suggests that the FIC

Summary | consider including special personal

information and effect this amendment in all

relevant paragraphs in this PCC.

2. Consider re-wording the first sentence of
the second paragraph to state “processing,
[including] analysis and escalation...”.

3. Commentator proposes the following
amendment: “Complying with obligations set
out in the FIC Act are considered to be
complying with  obligations imposed,
required and authorised by law, [which are
in alignment with the conditions for
processing personal and special personal
information under the POPI Act]”.

Par 1.2. 1. It is suggested that the FIC consider

including reference to special personal

information.

2. The POPI Act takes precedence over any
other law only insofar as processing of
personal information is  concerned.
Compliance with the FIC Act provides a
lawful ground for processing. When it comes
to the FIC Act requirements that do not
include personal information (as well as
special personal information), the FIC Act

would take precedence. In light of this,
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Paragraph

Comment

Commentator proposes the following

wording in paragraph 1.2 to be deleted “The

E1C les i " flict
I inciol » .
protectionlaws.” as the remaining sentence

contains the necessary context, regarding

grounds for justification.

Par 2.3.

1. Following a risk-based approach does not
mean that additional information should be
obtained from the customer. Higher risk may
result in enhanced monitoring that may
include obtaining of additional information.
The below wording is therefore proposed to
the second sentence of paragraph 2.3: “The
risk-based approach is founded on the
principle of proportionality, the higher the
ML/TF/PF risk, the more information
[enhanced measures may be implemented
by the accountable institution] weuld-reguire
for customer due diligence (CDD) and

ongoing due diligence (ODD).

Par 2.4.

1. The FIC Act provides the legal basis for
collecting/ obtaining and processing i.e., it is
the legislation which creates the obligation
to collect and process personal information/
special personal information. It also
introduces the application of a RBA which is
subjective in nature, in terms of for example
CDD measures and type of information
required. The personal information and
special personal information that the
accountable institution obtains, uses and

further processes and where appropriate
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Paragraph | Comment

discloses, must thus be necessary to
achieve the objectives of the FIC Act and be
in alignment with the institution’s risk based
approach. The concern with the inclusion of
the words “not excessive” is that clients may
argue that information requested is
excessive given that CDD is no longer
prescriptive under FIC Act. It is therefore
recommended that the word is “excessive” is

removed.

Par 2.5. 1. The provisions of the POPI Act apply
throughout the lifecycle of the customer
relationship/ business relationship.

2. If an accountable institution is
contemplated as falling within the section 38
exemption under paragraph 2.4 then section
18 does not apply (i.e., to inform/ disclose).
It is therefore proposed that paragraph 2.5
be deleted.

3. Privacy Notices are drafted broadly
without specifying any of the plethora of
legislation which accountable institutions
comply with, and it would therefore be
unnecessary to specifically list the FIC Act in
the Notice and hence propose the deletion
of the applicable reference thereto,
alternatively write the words

‘inform/disclose’ in non-bold text.
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Paragraph | Comment

Par 2.6. 1.The word “should” is not appropriate in this
paragraph as it suggests the accountable
institution must inform the client that a

section 29 report may be filed.

2. It is suggested that “should” be replaced

with “may”.

Par 2.7. 1. There is no requirement to repeat the
following in this paragraph ‘Where the client
does establish a business relationship or
conduct a single transaction, the

accountable institution must comply with its
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Paragraph

Comment

obligations in terms of the FIC Act’ We
therefore propose same to be deleted, from

this paragraph.

2. The remaining paragraph is too
prescriptive and does not allow for
accountable institutions to follow a risk-
based approach when certain personal
information is not able to be provided.

3. Furthermore, noting the wording of
paragraphs 2.7.1. — 2.7.4, being the
individual consequences of an accountable
institution being unable to conduct customer
due diligence as contemplated in section
21E of the FIC Act. We accordingly propose
that the wording of this paragraph be aligned
with the requirements stipulated in section
21E of the FIC Act, which states:

“If an accountable institution is unable to—
(a) establish and verify the identity of a client
or other relevant person in accordance with
section 21 or 21B ; (b) obtain the information
contemplated in section 21A; or (¢) conduct
ongoing due diligence as contemplated in
section 21C, [on inter alia the basis of data
privacy protection law,] the institution —

i. may not establish a business
relationship or conduct a single
transaction with a client,

ii. ii. may not conclude a transaction
in the course of a business

relationship, or perform any act
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Paragraph

Comment

to give effect to a single
transaction,

iii. iii. must terminate, in accordance
with its Risk Management and
Compliance Programme, an
existing business relationship
with a client

as the case may be, and consider

making a report under section 29 of the

FIC Act. "

Par 2.10

1. The inclusion of this paragraph would
create confusion as section 57, read with
section 58 of the POPI Act is not limited to
the transfer of special personal information
outside of South Africa.

2. Commentator proposes that paragraph
2.10 be deleted as it does not add to the
content of this PCC.

Par 2.11

1. We propose that paragraph 2.11 be

amended as follows —“Ceonducting—certain
bliaat : f the EIC.A
o  the_POPIA_

FlC-Actreports-with-the-Centre- Processing
of personal/special personal information is
justified in fulflment of an obligation
imposed by the FIC Act [and the respective
institution’s  Risk ~ Management and
Compliance Programme.].
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Paragraph | Comment

Par 2.12 1. In respect of reference to “section 28,
section 28A and section 29 of the FIC Act”
and “section 27 and section 32 of the FIC
Act’, section 29(4) is only relevant to section
29 reporting and does not include reference
to the other aforementioned sections of the
FIC Act.

2. Section 29(4) of the FIC Act provides: “No
person who knows or suspects that a report
has been or is to be made in terms of this
section may disclose that knowledge or
suspicion or any information regarding the
contents or suspected contents of any such
report to any other person, including the
person in respect of whom the report is or is
to be made, otherwise than- (a) within the
scope of that person’s powers and duties in
terms of any legislation; (b) for the purpose
of carrying out the provisions of this Act; (c)
for the purpose of legal proceedings,
including any proceedings before a judge in
chambers; or (d) in terms of an order of

court.”

3. Commentator proposes the following
amendment to paragraph 2.12 to emphasise
the words in bold:— “Other than as provided
for in the FIC Act or in terms of applicable
law, an accountable institution may not
disclose information relating to a report filed
through to the Centre in terms of section 29
of the FIC Act. The disclosing of the fact that
a report was submitted to the Centre in
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Paragraph

Comment

terms of section 29, or the content of such a
report other than as provided in terms of the
FIC Act is regarded as a tipping off offence
in terms of the FIC Act (section 29(4)).

Par 2.14.

1. Noting the content of this paragraph, in
particular the following words ‘for purposes
of and in accordance with the FIC Act and
MLTFR’, there is no requirement for the
inclusion of paragraph 2.15. However,
please note the commentary as set out
below in relation to paragraph 2.15.

2. Should paragraph 2.14 be retained, it is
pointed out that records of personal
information and special personal information
being kept by the accountable institution or
a third party on behalf of the accountable
institution must be held for the purposes of
and in accordance with the FIC Act, the
Money Laundering Terrorist Financing
Regulations and as required or dealt with in
terms of the institution's RMCP. The
following wording is proposed in the event of
the retention: “Records of personal
information and special personal information
being kept by the accountable institution or
a third party on behalf of the accountable
institution must be held for the purposes of
[combatting money laundering activities and
the financing of terrorist and related
activities] in accordance with the FIC Act,
and the Money Laundering Terrorist
Financing Regulations [and the respective
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Paragraph | Comment

institution’s  Risk  Management and

Compliance Programme.]”

Par 2.15. 1. The period for retention of the personal
information and special personal information
as set out in the FIC act is a minimum period
for the accountable institution to adhere to.
This is confirmed in the language of section
23 of the FIC Act which states that records
are to be retained” for at least...”

2. Furthermore, section 42(2)(n) requires an
accountable institution to provide for the
manner records are kept thus obliging them
to ensure they incorporate their retention
policies into their RMCPs ensuring that the
minimum period as provide for in the Act is

adhered to.

3. Reference to the period as set out in the
FIC Act lapsing is thus contrary to the
wording of section 23 and contrary to the
accountable institution’s record retention
policies in terms of their RMCPs and thus
contrary to section 42(2)(n) of the FIC Act.

4. Commentator suggests that this
paragraph be deleted, alternatively should
the FIC retain the paragraph, it is proposed
that paragraph 2.15 be rephrased as
follows: “On expiry of the time period
contemplated in section 23 of the FIC Act or
such period as provided for in the respective
institution’s  Risk ~ Management and
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Paragraph | Comment

Compliance Programme, an accountable
institution may not use such personal
information and special personal information

for purposes of the FIC Act.”

Par 3.1. 1. Not all countries’ legislation allows for
personal information or special personal
information to be shared cross border and a
conflict may therefore result between FIC
Act requirements and the country domestic
legislation.

2. Clarify on what basis is it suggested that
the FIC Act would take precedence over the
in country/ foreign data privacy legislation?

Par 3.2 3.2. Accountable institutions are advised to
determine whether the data privacy
legislation provides for the collection, usage
and further processing of data when
required in terms of law, as the FIC Act
provides the legal justification upon which
accountable institutions collect, use and

further process personal information.

1. We propose that this paragraph be
deleted, as the collection, usage and
processing (including further processing) of
personal information and special personal
information, must be in terms of applicable
law (and not limited to FIC Act).

Par 3.3. 1. See comment above, set out in relation to

paragraph 2.9 above.
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Paragraph

Comment

2. Where a group operates in a number of
countries, some countries data privacy
legislation  prohibits the cross-border
transfer or sharing of information. With the
PCC now requiring the sharing of
information across a group to enable
effective  ML/TF/PF risk identification,
mitigation, and management (the failure of
which will attract sanction under the FIC
Act), it is creating a potential violation by the
group of other countries data privacy
legislation and thus creating a potential
conflict of laws.

3. Clarify if the PCC contemplates that the
FIC Act provides the legal justification/ legal
ability to not comply with foreign data privacy
laws by requiring personal information /
special personal information to be shared

across group for ML/TF/PF purposes?

CONCLUSION

5. The Centre thanks all commentators and notes that all comments received have

been considered and incorporated in the PCC 22A where appropriate.

6. The final PCC 22A has been issued on 30 November 2022.
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COMMUNICATION WITH THE CENTRE

7. Queries can be directed to the compliance contact centre on 012 641 6000 and
select option 1. Queries can also be submitted online by clicking
onhttp://www.fic.gov.za/ContactUs/Pages/ComplianceQueries.aspx or visiting the

Centre’s website and submitting an online compliance query.

Issued By:

The Director Financial Intelligence Centre
Private Bag X177

CENTURION

0046

30 November 2022
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